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 Veolia’s response to Class Plaintiffs’ modified Class definitions repeats many 

of the same arguments raised in its 150-page opposition to class certification, none 

of which undermine the simple truth that resolving core liability questions on a class-

wide basis is the most efficient mechanism for moving this case forward. In its recent 

filing, Veolia highlights five potential problems with the revised Class definitions 

all of which, as demonstrated herein, are illusory.  

 First, Class Plaintiffs (“Plaintiffs”) have provided a means for addressing 

Veolia’s asserted “temporal problem” as it pertains to the proposed Subclasses in 

footnote six of Class Plaintiffs’ Memorandum Regarding Updated Proposed Class 

Definitions.1 Thus, Veolia’s suggestion that the Minors, Residential Property, or 

Business Subclasses would be overly broad as to Veolia is entirely specious. 

 Second, contrary to Veolia’s assertion, the key element to establishing 

membership in the Class is direct exposure to the water. Thus, a person who touches 

a faucet may indeed be a member of the General Issue Class if they also owned the 

faucet in question and claimed the faucet was damaged from the exposure. Veolia 

takes words and phrases out of context in an attempt to render the General Issue 

Class definition “incoherent” in their view. Plaintiffs have never suggested that 

simply touching a faucet could give rise to claims against Veolia, but Plaintiffs have 

                                                            
1 Class Pls.’ Mem. Regarding Updated Proposed Class Definitions at 4 n.6, 

ECF No. 1829, PageID.65283.  
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provided significant evidence that the contaminated water damaged residential 

property including, specifically, plumbing. The Class definition need only, “describe 

objective criteria that allows a prospective class member to identify himself or 

herself as having a right to recover or opt out based on the description.” Rikos v. 

Procter & Gamble Co., No. 1:11-cv-226, 2014 WL 11370455, at *5 (S.D. Ohio June 

19, 2014), aff’d, 799 F.3d 497 (6th Cir. 2015).  

 Third, the General Issue Class definition, and specifically the definition of 

“exposure,” satisfies the Sixth Circuit’s ascertainability requirement. All that is 

required is that the Class membership be defined by objective criteria; a list of Class 

members is not required. As the Southern District of Ohio explained:  

Ascertainability requires only the existence of objective criteria upon 
which class membership is based. . . . To illustrate the difference between 
ascertainability and susceptibility to individualized inquiry, consider, for 
example, a class defined as ‘all people in the State of Ohio who currently 
have a pint of mint chocolate chip ice cream in the freezer.’ Such a class 
is certainly ascertainable: every Ohioan either is a class member, or she 
is not. The inquiry is an objective one. But—at least to this Court’s 
knowledge—there is no centralized list of Ohioan mint chocolate chip 
ice cream enthusiasts that would obviate the need for an individualized 
inquiry to compile the class. 
 

McNamee v. Nationstar Mortg., LLC, No. 2:14-CV-1948, 2018 WL 1557244, at *4 

(S.D. Ohio Mar. 30, 2018) (citing Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 

538-39 (6th Cir. 2012)). 

As explained, exposure could be established by medical records, water 

records, or, in some cases, affidavits—all acceptable means for establishing class 
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membership in the Sixth Circuit. Class Cert. Reply at 127-30, ECF No. 1581, 

PageID.60917-60920. Direct notice could be made to current and former residents, 

property owners, and Flint water customers. Direct notice could be supplemented by 

publication notice in order to reach potential Class members for whom direct notice 

is not possible. Due Process and Rule 23 require only that “the best notice that is 

practicable” be provided, not that every class member be identified and directly 

notified. See, e.g., Rikos, 2014 WL 11370455, at *5. 

Veolia suggests that it may not, as a matter of law or policy, owe a duty to all 

members of the General Issue Class. Veolia Br. at 12, ECF No. 1854, PageID.66088. 

But Veolia will have the opportunity to make these very arguments in a summary 

judgment motion or at trial. It is possible that the Court or jury could decide that 

Veolia’s duty was limited to some subset of Class members. Critically, however, 

that decision would be binding on all members of the General Issue Class 

eliminating the need to determine the scope of Veolia’s duty in subsequent 

proceedings and potentially limiting the scope of subsequent proceedings related to 

individual causation and damages.2  

                                                            
2 The Court’s Order allowing Class Plaintiffs to modify the proposed Class 

definitions provided Defendants an opportunity to submit a 10-page response brief. 
ECF No. 1811, PageID.64747. Without court approval, Veolia filed a 16-page 
memorandum. Accordingly, the Court need not address Veolia’s remaining 
arguments. As demonstrated herein, even if these arguments were appropriately 
before the Court, they would not pose intractable hurdles to certification.  
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Fourth, Veolia provides no factual or legal support for its argument that 

including non-residents in the revised General Issue Class renders the Class 

definition overbroad. See Veolia Br. at 11-12, PageID.66087-66088. Instead, Veolia 

concocts what it believes to be examples of the Class definition’s overbreadth, such 

as “a visitor who spent one night at a hotel in Flint.” Id. at 11, PageID.66087. But 

Veolia provides no explanation of why such individuals should not be included in a 

general class for which Plaintiffs seek issue certification. To the extent Veolia 

suggests that such persons suffered no damages, their argument ignores that the 

Subclass definitions for Class members seeking damages are significantly narrower. 

See also supra pp. 1-2 (“Second”). 

Veolia’s incorrect assertion that common questions would not predominate 

for Flint residents and non-residents, see Veolia Br. at 12, PageID.66088, similarly 

ignores the actual common questions for which Plaintiffs seek issue certification. 

Questions regarding the role of LAN and Veolia in creating the contamination of 

Flint’s water supply, and other questions about LAN and Veolia’s conduct for which 

Plaintiffs seek issue certification,3 would not differ between Flint residents or 

visitors and Veolia has not demonstrated otherwise, instead seeking to redefine the 

questions for which Plaintiffs seek certification. 

                                                            
3 See Class Cert. Reply at 9-11, PageID.60799-60801.  
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Nor does the revised General Issue Class definition “call into question” class 

certification requirements such as adequacy and typicality. See Veolia Br. at 13, 

PageID.66089. Veolia fails to explain why the proposed Class representatives would 

have any incentive to raise arguments limiting the scope of Veolia’s duty extends to 

all those were exposed to the water. Hypothetical concerns such as this do not render 

certification inappropriate. Regardless, one of the proposed Class representatives—

Frances Gilcreast—lived outside of Flint and would be well positioned to advance 

the interests of any non-residents should this become an actual issue in the future. 

Fifth Consolidated Am. Class Action Compl. ¶ 28, ECF No. 1175-3, PageID.28604.  

Finally, Veolia’s argument that Plaintiffs have failed to adequately explain 

the end date for the revised General Issue Class, Veolia Br. at 14-15, PageID.66090-

66091, is meritless. Veolia merely rehashes timing issues that Plaintiffs have already 

demonstrated do not warrant denial of certification, see Class Cert. Reply at 124-26, 

PageID.60914-60916, and further fails to provide any legal support for its contention 

that a revised end date renders the issue class overbroad.   

*** 
The Court should reject Veolia’s attempts to sow confusion into a class 

definition that is both clear and based on objective criteria. See Messner v. 

Northshore Univ. HealthSystem, 669 F.3d 802, 825 (7th Cir. 2012) (rejecting 

defendants’ arguments that class was overbroad where defendants provided “no 

indication how many such individuals actually exist”). 
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Dated: July 6, 2021 Respectfully submitted, 

/s/ Theodore J. Leopold 
Theodore J. Leopold 
Leslie M. Kroeger 
COHEN MILSTEIN SELLERS & 
TOLL PLLC 
11780 U.S. Highway One 
Suite N500 
Palm Beach Gardens, FL 33408 
(561) 515-1400 Telephone 
tleopold@cohenmilstein.com 
lkroeger@cohenmilstein.com 
 
Joseph M. Sellers 
Kit A. Pierson 
Emmy L. Levens 
Jessica B. Weiner 
Alison S. Deich 
COHEN MILSTEIN SELLERS & 
TOLL PLLC 
1100 New York Ave. NW  
Suite 500 
Washington, DC 20005 
(202) 408-4600 Telephone 
jsellers@cohenmilstein.com 
kpierson@cohnemilstein.com 
elevens@cohenmilstein.com 
jweiner@cohenmilstein.com 
adeich@cohenmilstein.com 
 
Vineet Bhatia 
Shawn Raymond 
SUSMAN GODFREY, L.L.P. 
1000 Louisiana Street 
Suite 5100 
Houston, TX 77002 
(713) 651-3666 Telephone 
vbhatia@susmangodfrey.com 

/s/ Michael L. Pitt 
Michael L. Pitt 
Cary S. McGehee 
PITT MCGEHEE PALMER 
BONNANI & RIVERS, P.C. 
117 West 4th Street 
Suite 200 
Royal Oak, MI 48067 
(248) 398-9800 Telephone 
mpitt@pittlawpc.com 
cmcgehee@pittlawpc.com 
 
Paul Novak (P39524) 
Diana Gjonaj (P74637) 
Gregory Stamatopoulos (P74199) 
WEITZ & LUXENBERG, P.C. 
3011 West Grand Boulevard 
Suite 2150 
Detroit, MI 48226 
(313) 800-4170 Telephone 
pnovak@weitzlux.com 
dgjonaj@weitzlux.com 
gstamatopoulos@weitzlux.com 
 
Robin L. Greenwald 
WEITZ & LUXENBERG, P.C. 
700 Broadway 
New York, NY 10003  
(212) 558-5500 Telephone 
rgreenwald@weitzlux.com 

 
Esther E. Berezofsky 
MOTLEY RICE LLC 
210 Lake Drive East 
Suite 101  
Cherry Hill, NJ 08002  
(856) 667-0500 Telephone 
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sraymond@susmangodfrey.com 
 

Stephen Morrissey 
Jordan Connors 
SUSMAN GODFREY, L.L.P. 
1201 Third Ave. 
Suite 3800 
Seattle, WA 98101 
(206) 516-3880 Telephone 
smorrissey@susmangodfrey.com 
jconnors@susmangodfrey.com 

 
Peretz Bronstein 
Shimon Yiftach 
BRONSTEIN, GEWIRTZ & 
GROSSMAN, LLC 
60 East 42nd Street 
Suite 4600 
New York, NY 10165 
(212) 697-6484 Telephone 
peretz@bgandg.com 
shimony@bgandg.com 
 
Bradford M. Berry 
Anson C. Asaka 
NAACP 
4805 Mt. Hope Dr. 
Baltimore, MD 21215 
(410) 580-5777 Telephone 
bberry@naacpnet.org 
aasaka@naacpnet.org 
 
Kathryn P. Hoek 
SUSMAN GODFREY, L.L.P. 
1901 Avenue of the Stars 
Suite 950 
Los Angeles, CA 90067 
(310) 789-3100 Telephone 
khoek@susmangodfrey.com 
 

eberezofsky@motleyrice.com 
 
Teresa Caine Bingman (P56807) 
THE LAW OFFICES OF TERESA 
A. BINGMAN, PLLC 
120 N. Washington Square 
Suite 327 
Lansing, MI 48933  
(877) 957-7077 Telephone 
tbingman@tbingmanlaw.com 
 
William Goodman (P14173)  
Julie H. Hurwitz (P34720)  
Kathryn Bruner James (P71374) 
GOODMAN & HURWITZ PC 
1394 E. Jefferson Ave. 
Detroit, MI 48207 
(313) 567-6170 Telephone 
bgoodman@goodmanhurwitz.com 
jhurwitz@goodmanhurwitz.com 
kjames@goodmanhurwitz.com 
 
Deborah A. LaBelle (P31595) 
LAW OFFICES OF DEBORAH A. 
LABELLE 
221 N. Main St. 
Suite 300  
Ann Arbor, MI 48104  
(734) 996-5620 Telephone 
deblabelle@aol.com 
 
Trachelle C. Young (P63330) 
TRACHELLE C. YOUNG & 
ASSOCIATES PLLC 
2501 N. Saginaw St.  
Flint, MI 48505 
(810) 239-6302 Telephone 
trachelleyoung@gmail.com 
 
Brian McKeen (P34123) 
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Neal H. Weinfield 
THE DEDENDUM GROUP 
(312) 613-0800 Telephone 
nhw@dedendumgroup.com 
 
Cirilo Martinez (P65074)  
LAW OFFICE OF CIRILO 
MARTINEZ, PLLC 
3010 Lovers Lane 
Kalamazoo, MI 49001 
(269) 342-1112 Telephone 
martinez_cirilo@hotmail.com 
 
David J. Shea 
SHEA AIELLO, PLLC 
26100 American Drive 
2nd Floor  
Southfield, MI 48034 
(248) 354-0224 Telephone 
david.shea@sadplaw.com 
 
Mark L. McAlpine (P35583)  
Jayson E. Blake (P56128)  
MCALPINE PC 
3201 University Drive 
Suite 100  
Auburn Hills, MI 48326 
(248) 373-3700 Telephone 
mlmcalpine@mcalpinelawfirm.com 
jeblake@mcalpinelawfirm.com 

 
 

Claire Vergara (P77654) 
McKEEN & ASSOCIATES, PC 
645 Griswold Street 
Suite 4200 
Detroit, MI 48226 
(313) 961-4400 Telephone 
bjmckeen@mckeenassociates.com 
cvergara@mckeenassociates.com 
 
Cynthia M. Lindsey (P37575) 
Shermane T. Sealey (P32851) 
CYNTHIA M. LINDSEY & 
ASSOCIATES, PLLC 
8900 E. Jefferson Avenue 
Suite 612 
Detroit, MI 48214 
(248) 766-0797 Telephone 
cynthia@cmlindseylaw.com 
shermane@cmlindseylaw.com 
 
Andrew P. Abood (P43366) 
ABOOD LAW FIRM 
246 East Saginaw Street 
Suite One  
East Lansing, Michigan 48823 
(517) 332-5900 Telephone 
andrew@aboodlaw.com 

Case 5:16-cv-10444-JEL-EAS   ECF No. 1873, PageID.66172   Filed 07/06/21   Page 9 of 10



 

9 
 

CERTIFICATE OF SERVICE 

The undersigned certifies that the foregoing instrument was filed with the U.S. 
District Court through the ECF filing system and that all parties to the above case 
were served via the ECF filing system on July 6, 2021. 

 
Dated: July 6, 2021 
 

/s/ Jessica B. Weiner 
Jessica B. Weiner 
COHEN MILSTEIN SELLERS 
& TOLL PLLC 
1100 New York Ave. NW  
Suite 500 
Washington, DC 20005 
(202) 408-4600 Telephone 
jweiner@cohenmilstein.com 
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